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The defendant pet i t ioners ( insurers),  seek rel ief  pursuant

to G.L.  c.  237, S 118 ( f i rst  par.) ,  f rom an order of  the Super ior

Court ,  issued in connect ion wi th their  mot ion to compel
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Bishop of  Spr ingf ie ld (" the Diocese") ,  that  protects certain

documents f rom discovery.  The Diocese also pet i t ioned for rel - ief

pursuant to G.L.  c.  23I ,  S 118 ( f i rst  par.)  f rom a provis ion of

that  order that  compels i t  to produce certain documents.

After the insurers denied coverage, the Diocese sought.  a

declarat ion in Super ior  Court  of  the insurers '  obl igat ions to
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discovery the Diocese asserLed var ious pr iv i leges as to many

documents,  and the insurers moved to compel product ion.  The

Sttner i^ l r  Cntrr f  mnl-  inn i r r r ]  r re rrr lpr- l -  inf  or  e ' l  i : -  th: t  . l -  hc : i -  . l -  nrnF\/-vuVv!rv!  L f r rvL!Vt l  IUVqU !UIEgr J l lLg!  Uf, IO, Lf tOL Lrru

cl- ient  and work product pr iv i leges shiel-ded from discovery most

of  the documents as to which the Diocese had asserted pr iv i leges;

and that the Diocese must produce the documents (and answer



interrogator ies) that  i t  asserted were not subject  to discovery

by reason of  the State and Federal  const i tut ional  f ree exercise

of rel  ' i  o i  on r : f  auses and the doctr ine of  re ' l  ' i  cr i  orrs : r r tonomv -  1

The Diocese then moved for a protect ive order which was denied.

By agreement of  the part ies,  the inter locutory appeals were

consol- idated; each party has f i led an opposi t ion to the other 's

appeal.  For reasons discussed below, I  wi l - l -  af f i rm the order.

I .  Pet i t ion of  jnsurers.  The j -nsurers argue in th is appeal

that the Dj-ocese has a duty under Massachusetts law "to cooperate

with i ts insurers,"  re ly ing on language in Met] i fe Auto e Home v.

Cunningham, 59 Mass. App. Ct.  583 (2003).2 That case stands

pr imari ly for  the proposi t ion that "  I t ]  he duty to cooperate,

found in v i r tual ly every l iabi l i ty  pol icy,  required I the insured]

to 'assist  lMet l , i fe]  fu] ly in i ts handl ing of  the c la im, i ts

j -nvest igat ion and resol-ut ion of  the c la im, ei ther by set t lement

or defense of  the sui t .  " '  Id.  at  5B1, quot ing f rom 14 Couch on

Insurance S 799:7 ( :O ed. 1999) .  Met l i fe had undertaken the

defense of  i ts  insured who, invoking the Fi f th Amendment,  d id not

answer quest ions at  deposi t ion about his role in the death that

was at  issue in the c iv l l  sui t  asainst  h im. Met l i fe at  that

t  The mot ion judge singled out four documents of  those for
which the Di-ocese asserted at torney-cl ient  or  work-product
pr iv i lege as not fa l l ing under the aegls of  e i ther pr iv i lege and
ordered their  product ion.

2 I t  is  not  ser iously contended that the pol ic ies at  issue
do not contain th is provis ion.



nAi nJ_ f  i  I  ar l  :n act ion to obtain a declaratorv - i  r rdcrmcnl that  i tvvvfq!quv!J JuuYrLrg.

had no obl igat ion to defend or indemnify i ts insured under the

pol icy;  the part ies to th is act ion were Met l i fe and the

plaint i f fs in the act ion against  the insured. Addressing the

argument that  the insured had no duty to cooperate in the

declaratory judgment act ion,  the Appeals Court  concl-uded that the

insured's fa i lure was in the pr ior  act ion,  pr ior  to conimencement

of  the declaratory judqment act ion,  "and his cont inui-ng refusal-

to do so as the act ion progressed simply showed that he had not

^1--^^^. j  r -  i  ^  n ind on that score.  "  Id.  at  589- The Anneal  s Corrr furrarrgsu 1lJJ t t t l l tL l  (JI t  Lt ld.L i  _

then went on to make the statement upon which the insurers here

ro l r r .  t r f  Tl  ho better rU]e iS that the dUf v to r :oclncrate dOeS""-J UV 9VVIJg!C

inc lude the obl igat ion to provide accurate informat ion bear ing on

coverage."  Ib id.  That comment is,  however,  qual i f ied by the

statement that  f  o l - l -ows :  "At l -east  that  is  the better rule where,

2 e horo 1-harg iS nO hint  Of an insgf ef  t  s :nt  i  r - i  n: f  orv hrear:h nf/  urrvrv v!  q l r  r l lou!9!  J ql lLJUrIJaLv!y v!9qul l  v!

i ts  own contractual  obl_iqat ions."  Id.  at  590. This is

consistent wi th the law as art icul-ated by professor Windt:  " f t  is

a basic pr inciple of  contract  Law that once a party to a cont.ract

l ' - -^-^I-^^ rL^ aoreemenf -  the other nartrz i  e nn ' l  onnor nh' l  i  r r :1 'ar l  i -  aUICOUIICJ Ll lC qy!gUttrUtrL,  L l l -

cont inue performing his or her own contractual  obl iqat ions.  As a

racrr lJ-   h^6 the carr ier  has denied coverage, df l  insured is no!vrq!et

I  onrrer l rorrnd l r r r  tho i  nqrrr .an.-a nn' l  i  
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3.10, at  222-223 (4th ed. 200I) .

Here,  unl ike in Met l i fe,  the insurers denied coverage (and

at ]east  one did not undertake the defense of  the Dj-ocese) .  The

Aooeafs Court  in Met l i fe contrasts the facts of  i ts  case to those

of Beminqton Arms Co. v.  L ibertv Mut.  Ins.  Co.,  L42 E.R.D. 408,

411 (D. Del .  7992) .  In Remington Arms, the court  hel-d that  the

insurance company's " fa i l  Iure]  to commit  i t .sel- f  to coverage, "  was

an ant ic ipatory breach, c i t ing 8 AppeIman, Insurance Law and

Pract j -ce S 4786 (Supp. 1991) (" 'upon the insurer 's ant ic ipatory

breach of  i ts  duty to indemnify the insured, the insured is f reed

from i ts obl igat ions under the cooperatJ-on clause to the extent

necessary to reasonably protect  i tsel f  against  the breach" ' )

rb id.

That the Diocese did not raise ant ic ipatorv breach as a

efense against .  the insurer 's c la ims here does not preclude me

rom aff i rming the decis ion of  the mot ion judge, ds I  may do so

on any avai l -able grounds. See Kel ly v.  Avon Tape, Inc. ,  4L1

Mass.5B-1,590 (1994) ("a correct  ru l ing of  the t r ia l  court  wi l l

he rrnhe' l  c l -  e\ /en i  f  the annel late court  re l ies on a di f  ferentgy. lv!v '*r IJ

qround than the one rel ied on bV the tr ia l -  court") ;  Commonweal- th

v.  Wi l l iams, 56 Mass. App. Ct .  33'7 ,  34I  n.5 (2002 )  (when a

general  object ion is made to the admission of  evidence, t r ia l

judge's rul ing is af f i rmed i f  supportable on any ground).

Based on the foregoing, the Diocese could arguably be

.1
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re l - ieved of  i ts  duty to cooperate under the pol icy;  however as

the mot ion judge determi-ned, "even assuming arguendo that such a

duty to cooperate is appf icabl-e to the pol ic ies at  issue, the

I insurers]  "  fa i l -ed to show that " the duty eviscerates the

attorney-cl ient  pr lv i lege or work product immunity.  "3

The insurers '  pet i t ion al-so seeks what i t  terms an

"al ternat ive" remedy, but their  memorandum contains no argument

'^ "r^"  ' :+ would be appropr iate at  th is stage for a s inglecrD L(J wl ]y J-L

just ice to grant the rel ief  sought.

I I .  Pet i t ion of  Diocese. The Diocese, in i ts pet j - t ion,

argues that documents pertaining to l -a ic izat j -ona were protected

from discoveiy by G. L.  233, S 20A (pr iv i leging communicat ions of

rel ig i -ous or spir i tual  advice) and by the First  Amendment of  the

Federal  Const i tut ion,  Art .  2 and Art .  46,  S 1 of  the

Massachusetts Declarat ion of  Riqhts.  s

3 Not al- l -  documents to which the Dj-ocese is c la iming the
attorney,/c l ient  and work product pr iv i lege have been ordered
produced. With respect to those documents that  the insurers can
produce for in camera inspect ion,  the appeal  is  premature.

4 Laic izat ion is the returning of  a pr iest  to lay status.
See ht tp:  / /d ict ionary.  ref  erence. com/browse/ l -a ic izat ion ( Iast
v is i ted February 22, 2001) .

s Shoutd th is Court  f ind the pr iv i teges unavai l ing,  the
Diocese requested that th ls court  impose a protect ive order,
restr ict ing disseminat ion of  the mater ia ls to counsel  and the
part ies,  including the abuse claimants.  Regarding the
laic izat ion documents,  the Diocese al-so moved this court  to
accept under seal  a previous, impounded super j -or  court  order,
which the Diocese contends f lat ly contradicts the order at  hand.



1. Claj-m of  pr iv i lege. I  re ject  the Diocese's agreement

that the statutory pr iest-peni tent  except ion,  G. L.  c.  233,

S 20A6, appl ies to protect  f rom discovery the documents at  issue

here.

Whether documents at  issue concern communicat ions of  the

sort  protected by S 20A is a " factual-"  quest ion,  meaning that a

tr ia l  judge's determinat ion of  th is quest ion is ent i t led to

deference. See Commonweal- th v.  Zezima, 365 Mass. 238, 242 n.4

(7914) (" i t  is  the judge who must make the determinat ion whet.her

a communicat i -on occurred in c i rcumstances descr ibed in S 20A" )  ,

and compare Ryan v.  Ryan, 4I9 Mass. 86, 95 ( !994).  The mot ion

judge here found that the Dj-ocese's descr ipt ions of  the

l-aic izat ion documents ei ther indicaied that the pr iv i lege i -s not

appl icable to the descr ibed document or were not speci f ic  enough

to al- l -ow the judge to conclude that the pr iv i lege appf ied.

Even 1f  the pr iv i lege were appl icable general ly to the

Iaic izat lon documents,  not  a l l  communicat ions in the documents

o Chapter 233, S 20At provides:

"A pr iest  shal- I  not ,  wi thout the consent of  the person
making the confession, be al l -owed to disclose a confession
made to him in his professlonal  character,  in the course of
cl  i  sr- i  n l  i  ne eni  ^ i  nad l . r r r  t - ] ' ra - ' . ' r  ^  ^--  Ct lCe Of theqroururrrrs E] lJ v l l rgu vy Lt lg !  uf  EJ uI  vro '

re l  i  r^r ' i  orrs t rociv to whi  r :h he l re l  onoq: nrrr  shal  I  a nr. i  est.Y- '

.  test i fy as to any communicat ion made to him by any
person in seeking rel ig ious or spir i tual  advice or comfort ,
or  as to his advice given thereon i -n the course of  h is
professional  dut les or in his professional  character,
wi thout the consent of  such Derson. "



are necessar i lv  pr iv i leqed. See Commonwealth v.  Zezima, supra at

242 n.4 ("A nonpr iv i leged communicat i -on f rom a person to a

r - l  erorrman r :orr ' l  d.  of  r -orrrse -  he macle at  about the Same t ime aSY I  . "* '

other communicat ions which are granted statutory pr iv i lege") .

The statutory language makes cl-ear that  the avai labi t i ty  of  the

nr i  '  
j  I  ana hi  n.res on f  he nt t rn1.1qF f  or  whi  ch f  he snea kef iSSUed theI /ur lJvJv oyuq r \u

communicat j -on at  issue the pr iv i lege only protects

communicat j -ons to a pr iest  made for purposes of  e l ic i t ing

splr i tual  guidance or comfort .  See ib id.

The Diocese argues that the mot ion judge commit ted an error

of  law by requir ing product ion of  the la ic izat ion pet i t ion

documents wi thout engaging in the balancing test  required by

Sor- i  a1- r .z af  ,Toqrrq Mru rorr i  or^r  nf  t -ho i r r r l r rc ? q nrdarvvvleuy y ru rqvvv

l ' ra r . l i  r l  6ndi^a i  n

Jesus, and speci

f  he f  rzne nf  ha' l  anci  no c l  i  sr :ussed
"J -vv

f i -c c i tat ion to Socletv of  Jesus

ref lects that

' i  n Qnc' i  a1- rr  n f

was not

required. There was no abuse of  d iscret ion

2. Claim of  f reedom of rel iq ion.  "The party c la iming an

unconst i tut ional  burden on the free exercise of  re l - iq ion must

show (1) a s j -ncerely held rel ig ious bel- ief  ,  which (2) conf l - ic ts

wj- th/  and thus is burdened by,  the State requirement.  Once the

claimant has made that showing, the burden shi f ts to the State.

The State can prevai l  only by demonstrat ing both that  (3) the

requirement pursues an unusual ly important governmental  goal ,  and

that (4) an exemptlon woul-d substant ia l ly  h inder the fu l f i l l -ment



of the goal ."  Society of  Jesus of  New Enqland v.  Commonweal- th,

44I Mass. 662, 669-610 (2004).

As the mot ion judge found, the Diocese did not demonstrate

that complylng with discovery would burden i ts rel ig ious bel iefs

at  a l l .  Society of  Jesus does not,  as the Diocese arques, stand

for the proposi t ion that discl-osure of  internal-  church documents

ro l : r  i  nn J-n r-he t featment of  nr i  ests ar:CUSed Of SeXUal" , ,Y y!  ruu LJ qe

mol-estat ion is a per se v io lat ion of  the f ree exercise c lause.

In that  case, the Church prof fered af f i rmat ive evidence " that

f  thel  r :onf  ic lenf  ia ' l  ' i  f  ru Isnrrohf l  helns ensr ' ] re i .  haf  e nr iest  wi f  lurrq e y

make honest disclosures to his super iors (as required by the

tenets of  their  re l ig ious bel iefs)  and to his t reatment providers

(who are in turn keeping the pr iest 's super iors informed of  h is

treatment progress)."  fd.  at  610. The Diocese here prof fered no

such evi-dence. ?

3. Church autonomy doctr ine.  "  IT]he First  Amendment

nrohihi ts r- i r r i l -  COUTtS frOm intervenino ' ' i  n c l ' i  snrr fesy!vrr !v!  uo ur v l l -  C(JUI Ll j  -LIO.. .  COnCef n1ng

re l ig ious doctr ine,  d iscipl ine,  fa i th,  or  internal  organizat ion."

Alberts v.  Devine, 395 Mass. 59, f2 (1985).  I t  "permits

'  Even assuming that disclosure of  the la ic izat ion documents
burdens the Diocese's f ree exercise r ights,  by prof fer ing the
accused pr iests '  personnel  f i res the Diocese undercut i ts
argument that  the dj-scfosure would burden i ts rel ig ious bel iefs.
Qaa Qnniat-rr  af  ,Joqrrq crrnra at  61 0 n.B ( t ' the sf  renoth Of thevvv vvvfvuy v!  vvrqu, Juv!

asserted need for complete conf ident ia l i ty  is somewhat weakened
by the product ion of  documents that ,  equal ly wi th those st i l_ l
being withhel-d,  ref lect  communicat j -ons between [a pr iest ]  and his
super iors on the subject  of  I the pr iest 's]  f i tness")



hierarchical-  re l  i  cr i  nrre nrasnizat ionS to establ ish thelr  own rul-es

and regulat ions for  internal  c l i  qr- in l ' ino and government,  and to

create t r ibunals for  adjudicat ing disputes over these matters."

Whee]er v.  Roman Cathol ic Archdiocese of  Boston, 3JB Mass. 58, 6I

(7919) .  "state governments are required to refrain f rom

involv ing themseLves in ecclesiast i -caf  af fa i rs or controversies.  "

Id.  at  6I-62. As a resul t ,  courts l_ack iur isdict ion to

adjudicate "church disputes touching on matters of  doctr ine,

canon law, pol i ty,  d iscipl ine,  and minister ia l -  refat ionships. ' ,

wi l - l - iams v.  Episcopal-  Diocese of  Mass. ,  43G Mass .  5 ' t  4,  5 i9

(2002) .

The order compel l ing the discovery of  the l_aic izat ion

documents does not of fend the doctr ine of  autonomv. "The mere

examinat lon of  the IDiocese's ]a ic izat ionl  documents does

not infr inge on the IDiocese's]  autonomous decis ion-makinq with

rocna-f  +-a t i f  e nr iaqtqrI  f i i -ness.  d isr-- in ' l ina r-- i^6ppp1-q nr

any other aspect of  I their ]  re lat ionship wi th the IDiocese] .  "

Societv of  Jesus, supra at  668.

I I I .  Other mat. ters.  1.  Mot ion to accept impounded order.

The Diocese's content lon that,  in order to decide the matter

before f to,  r  must accept for  f i l ing and consider an impounded

arr lars i  c " l - ranced without c i tat lon to relevant author i  t rz-  end TI  Le qsvqrrvvv vvrLrrvuL uILqLfvl l  LL, ,  lc l - t r , .vdl l .L duLl .

8 r t  is  c l -a imed that the order,  issued j -n rn Re: Grand Jurv
Proceedings, (2004),  upheld the Diocese's assert ion of  pr iv i leqe
as to the same l -a ic izat ion pet i t ions.
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conclusions of  the Super ior  Court  judge.e See Chase Precast

Corp. v.  John J.  Paonessa Co..  Inc. ,  409 Mass. 3l I ,  319 (1991).

Cf,  J.  C. Hi f lary 's v.  Massachusetts Commn. Against

Discr imj-nat ion ,  2J Mass .  App. Ct .  204 ,  201 (198 9 )  .

2.  Mot ion to str ike.  The insurers have moved to str ike

certain port ions of  the Dj-ocese's opposi t ion on the grounds that

(1) the Diocese has raised an arsument for  the f i rst  t ime in th is

appeal  that  was not raised in the t r ia l -  court ;  and (2) the

Diocese seeks rev- iew of  an order that  issued af ter  the wi th in

cross-pet i t ions were f i led (and was not proper ly appealed) .

As to the f i rst  c la im, see my discussion, supra at  pp.  4-5.

As to the second, the Diocese moved in the t r ia l  court  for  a

nroter: f  ive order af ter  l f ts mn1- i  nn - i r r r lna had iSSued i tS order to

compel;  the record before me does not ref l -ect  that  i t  has

appealed from the denial  of  the fater mot ion.  f ts reguest

/ r : iqod in l -he f ) ior-csers 1.1l1n^q. i f  inn t .n the inSUfef tS net i f  ion)! t rJq!v!  J 
-F/uLf 

Lfvrr /

v Even i f  the " Iaw of  the case" doctr ine were appl icable
here (and f  do not conclude that i t  is) ,  1t  does not compel
considerat lon of  an unrelated lower court  decis ion.  Under that
doctr ine,  " lwlhere there has been no change of  c i rcumstances, a
court  or  judge is not bound to reconsider a case, dr l  issue, or a
quest ion or fact  of  law l in the same case],  once decided. "
Peterson v.  Hopson, 306 Mass. 59'1,  599 (1940).  There has been no
showing that the c i rcumstances 1n this case and the impounded
case are the same; even i f  they were, " the l -aw of  the case
doctr ine does not bind an appel late court  to a rul ing of  law made
in a lower court  in another case/ even though that case may have
been considered by the l -ower court  j  udge who decided the case
being appea l -ed .  "  Chase Precast Corp.  ,  supra at  319 .

10



that  I  now grant such rel- ief  is  in ef fect  a col lateral  at tack on

the tr ia l  court 's  denial  of  i ts  mot ion.  See also G. L.  c.  23! ,

S 118 ( f i rst  par.) ,  and subparagraph (b) of  Standing Order

Conr-erni  no Pet i t ions to the Si  nol  e ,Trr .st ice Pursuant to G. L.  C.

23L, S 118 (First  Paragraph) (s ingLe just ice shoul-d only consi-der

those mater ia ls that  were before the judge who entered the

appealed order) .  The mot ion to str ike th is port ion of  the

Diocese's opposi t ion is al fowed.10

3. Other mot ions.  The Di-ocese's mot ion to stav discoverv

is denied. The mot ion capt ioned as one by the "Claimants.

to Fi l -e Late an Opposi t ion to Plaint i f f 's  Mot ion to Fi1e Under

Seal an Impounded Order of  the Super ior  Court"  is  a1lowed to

accept the opposi t ion for  f i l ing.

The order of  the Super ior  Court
is af f i rmed.

Rrr fho (-ntrr f  / l - ) r r f€ ' l  .z  .T \Dy Ll ls vvu!L \Uu!! f  y t  V. l

A\s-fistant

Entered: March 20, 2001

10 I f  f  were to address
r ianrr  i  I  fnr  qrr l - rq. l -anl- i  r l  I  r r  f l . ravsrrJ rL !v!  DuvDLql lLLaLLy Lt lu

i r r r lna I  q nrr lor

the rer-rrreqf I4 vYuvv u t

reasons stated
would be incl- ined

in the mot ion

fa
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